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STATE OF MAINE
Lincoln County Probate Court

Docket No.

RICHARD S. VOGELS, TRUSTEE
NORUMBEGA CHARITABLE REMAINDER TRUST
Petitioner

Petition to Permit Deviation
From the Terms o f a Trust
18-A M.R.S.A. §§7-201,7404.

JURISDICTION AND VENUE
1.

This proceeding involves the Norumbega Charitable Remainder Trust (“the
Trust”) an inter vivos trust, established by Richard S. Vogels o f Damariscotta as
Donor and as Initial Trustee by written instrument dated July 1, 1998.

2.

A complete and exact copy o f the written instrument establishing this Trust is
attached to this Petition as Exhibit A and incorporated herein by reference.

3.

The Trust has not been registered.

4.

Venue for this proceeding is proper in this Court because the principal
place o f administration o f the Trust is in Damariscotta, Lincoln County,
Maine.
PARTIES

5.

Petitioner Richard S. Vogels is the Donor and duly appointed and acting Trustee
o f the Trust, having established the Trust and accepted the responsibilities o f
Trustee on July 1, 1998. Mr. Vogels gave and received notice o f that
establishment and acceptance in writing in the Trust instrument as Donor, Trustee

and initial income beneficiary. Petitioner notified the Maine Community
Foundation, the initial charitable remainder beneficiary o f the Trust, o f its status
as such in writing on July 19, 1998.
6.

Interested parties are listed below. This is a non-contested proceeding and all
interested parties have waived notice. Their Waivers o f Notice are attached to
this Petition.
A. The Maine Community Foundation o f Ellsworth, Maine. The Foundation is
interested in the Trust as the Trust’s initial charitable remainder beneficiary.
B. Mrs. Richard S. Vogels o f Damariscotta, Maine (wife o f the Petitioner)
Mrs.Vogels is interested in the Trust as the Trust’s contingent income
beneficiary.
C. Andrew Ketterer, Attorney General o f the State o f Maine. Mr. Ketterer is
interested in the Trust due to the Attorney General’s responsibilities with
respect to public charities under 5 M.R.S.A. §194.
NATURE AND PURPOSE OF THIS PROCEEDING

7.

This proceeding is brought for the following purpose: to authorize the Trustee to
deviate from the terms o f the Trust, and to approve a First Amendment to the
Trust.
SPECIFIC FACTS AND CIRCUMSTANCES

8.

The Trust.
The Trust is a charitable remainder unitrust, which is an income tax-exempt entity
authorized under Section 664 o f the United States Internal Revenue Code
(hereinafter, “the Code”). Like other charitable remainder unitrusts, the Trust is
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to pay income to its income beneficiary - the Petitioner, Mr. Vogels - for his
lifetime. Should Mrs. Vogels survive Mr. Vogels, the Trust will pay income to
her for the remainder o f her lifetime. See Trust, Item Second.
Upon the termination o f charitable remainder trusts, their remainder interest
must be paid to, or for the use of, charitable organizations described in Section
170 ( c ) o f the Code. IRC §664 (d)(2)(A) &( C). In the case o f this Trust, upon
the death o f the initial and contingent income beneficiaries, the Trust will
terminate and the Trustee is to distribute all o f the Trust’s then - remaining
principal and income to the Maine Community Foundation (hereinafter, “MCF”)
o f Ellsworth, Maine, to be used to provide a permanent endowment for the
Challenger Memorial Scholarship Fund. The Fund, in turn, is an MCF program
which provides financial aid to Maine residents for secondary school education.
See Trust. Item Fifth.
9.

Reason for Requested Deviation from Terms o f Trust
When the Trust was created, the Trust instrument provided that the Trust would
pay to the income beneficiaries (“the Recipients”) such income as the Trust
produces or ten percent (10%) o f the net fair market value o f the Trust’s assets,
valued annually, whichever is less. See Trust, Item Second. This method o f
paying income is known as the “straight net income method.” The straight net
income method has been satisfactory thus far because the Trust has owned a
commercial real estate asset which has been producing adequate income for the
income beneficiaries.
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The commercial real estate asset was given to the Trust by Mr. Vogels when
he established the Trust. Mr. Vogels earned a substantial income tax deduction for
his gift to the charitable trust, based upon the Trust’s income payout, his and his
wife’s ages at the time o f the gift and the fair market value o f his gift.
Petitioner, as Trustee, is now contemplating the sale o f the real estate asset,
in order to diversify the Trust’s assets and to permit the investment o f the Trust
corpus in securities which are likely to increase the Trust’s value over time, to the
ultimate benefit o f the charitable remainderman. The Trust’s assets after the sale
will consist o f the invested sale proceeds, which if properly invested for growth,
would be highly unlikely to produce adequate income for the income recipients
based on the straight net income method. Petitioner therefore seeks to convert
the Trust’s method o f paying income to the so-called “combination o f methods”
format, by which the income recipients may be paid an annual fixed percentage
(in this case, 10%) o f the Trust’s assets, out o f income and, if necessary, out o f
principal. The First Amendment, which is attached hereto as Exhibit B, would
accomplish this change.
Reforming charitable remainder trusts to change from the straight net income
method to the combination o f methods format has been specifically approved by
the Internal Revenue Service in Treasury Regulation §1.664-3 (a)(l)( i)(f)(3),
which is attached hereto as Exhibit C. Further, the I.R S. does not require any
change to the income tax deduction taken when the gift to the Trust was made, as
a result o f the change in income payout method. Telephone conversation with
MaryBeth Collins, Esq., Attorney-Advisor in the Office o f Chief Counsel,
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Internal Revenue Service; November 5, 1999. That is, the I.R.S. considers that
the amount eventually to be paid to the charitable remainderman upon the
termination o f the Trust will not decrease as a result o f the change in income
payout method. See also “Guidance Regarding Charitable Remainder Trusts”,
Part V, “Prohibition on Allocating Pre-Contribution Gain to Trust Income”, (IRS
Notice o f Proposed Rulemaking), 1997-1CB, p. 766 (attached as Exhibit D).
10.

Timing of Reformation of Trust
The Regulations provide that the change to the so-called “combination o f
methods” format must be linked to a “triggering event,” which may not occur in a
year prior to the year in which the court issues the order reforming the trust,
except for situations which are not present with respect to the Norumbega Trust.
Treas.Reg. §1.664-3(aXl)(i )(f)(3). The “triggering event”, with respect to this
Trust, is the pending sale o f the commercial real estate asset, which is expected to
close this year. See Treas. Regs. § §1.664-3(l)(d ) and 1.664-l(aX7)(ii)(attached
as Exhibit E.) Therefore, in order to amend the Trust in a manner which meets
I.R.S. requirements (and does not risk losing the Trust’s tax-exempt status), it is
necessary to obtain Probate Court approval o f the Amendment before the end o f
1999.

11.

Amendment as Requested Deviation
The Norumbega Trust is irrevocable and the Trust instrument permits
amendment only for certain limited purposes, which are specified in Item
Eighteenth. These purposes do not include amending the Trust in order to change
the method o f paying out income, even though the I.R.S. permits such a change.
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See Trust, Item Eighteenth. Since the Trust does not by its terms permit
amendment, it has become necessary to petition the Probate Court, which has the
power to “relieve a Trustee from any restrictions on his power that would
otherwise be placed upon him by the Trust or by this Code.” 18-A M.R.S.A. §7404 (a). In this proceeding Petitioner requests the Court’s permission to amend
the Trust as set forth in the First Amendment.
12.

A greem ent o f Interested Parties
The proposed amendment o f this Trust has the agreement o f all interested
parties, as shown below.
A. M aine C om m unity Foundation
The Maine Community Foundation agrees to and approves
Amendment No. 1 to the Trust, as evidenced by the Affidavit o f its
President, Marion S. Kane. Exhibit F. The Foundation has also waived
Notice o f this proceeding. Exhibit G.
B. M rs. R ichard S. Vogels
Mrs. Vogels agrees to and approves o f Amendment N o.l, as evidenced
by her Affidavit. Exhibit H . Mrs. Vogels has also waived notice o f this
proceeding. Exhibit I.
C. A ndrew K etterer, A ttorney G eneral o f the State of M aine

13.

Basis for G ra n tin g Petition to Perm it Deviation
As noted above, the Probate Code plainly authorizes the Probate Court, as a
“court o f competent jurisdiction” to permit deviation “for cause shown and upon
petition o f the Trustee or affected beneficiary and upon appropriate notice to the
6

affected parties.” 18 M.R.S.A. §7-404 (a). Petitioner Trustee here requests the
Court to permit deviation to the extent o f approving the First Amendment, which
would not otherwise be a permissible amendment to the Trust.
The Court should permit the requested deviation because amending the
Norumbega Trust to change the method o f paying out income is in the best
interest o f all affected parties, all o f whom freely agree to it. Further, the type o f
change contemplated is specifically permitted by the Internal Revenue Service,
which is the ultimate authority regarding charitable remainder unitrusts, at least
with respect to their tax consequences. See Section 9, supra.
In Canal National Bank v. Old Folks ’ Home Association, 347 A.2nd 428 (Me.
1975), the Law Court stated that it has always permitted modifications to trust
administrative provisions if “(1) consistent with the settlor’s primary intent mid
(2) required by necessitous circumstances” . 347 A. 2nd 428,436. See also Porter
v. Porter, 20 A. 2d 465 (1941). Here, inasmuch as Petitioner and the settlor are
the same person, there is no doubt that the proposed modification carries out the
settlor’s primary intent, which is to bequeath a substantial gift to the Trust’s
charitable remainderman, and to receive a reasonable annual return from the Trust
corpus during his lifetime, and that o f his wife.
Although the term “necessitous circumstances” resists precise definition, the
circumstances o f the Norumbega Trust certainly meet any reasonable
understanding o f that Term. The Trust was originally drafted to comply with the
terms o f the I.R.S. model for those charitable remainder unitrusts as to which
there would be tw o lifetime income beneficiaries, having consecutive interests.
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See Revenue Procedure 90-31, Section 5 I.R.B. 1990-25 (June 18, 1990), attached
as Exhibit J. That model included language providing for the “unitrust amount”
( the income payments) to be paid on the straight net income basis. Id. at
Section 2, “Payment o f Unitrust Amount” . Since it was anticipated that the
Trust corpus would consist o f the commercial real estate asset to be donated
by the settlor which generated an adequate income stream derived from lease
payments, the straight net income method appeared to be a satisfactory method
o f paying income to the income beneficiaries.
When it became apparent that the Trust’s commercial real estate asset could
be sold, and the proceeds reinvested in securities which would provide the Trust
with both greater investment diversification and greater opportunity for capital
appreciation, the Trustee realized that the Trust’s straight net income method o f
paying income would then produce considerably less income for the income
beneficiaries. Fortunately, as discussed above in Section 9, the I.R.S.
permits charitable remainder unitrusts to be reformed precisely to change
to the “combination o f methods” format, by which the income payment may be
paid from income and, if necessary, principal. It is necessary to amend the
Trust to accomplish this result, but to do so, (as also discussed in Section 9), is not
expected to reduce the return to the charitable remainderman.
The Trustee, o f course, has a fiduciary duty not only to the charitable
remainderman, but also to the income beneficiaries. See 18 M.R.S.A.§ 7-302
(e) and (F) and § 7-301. The Maine Probate Code specifically requires
the Trustee to “diversify the investments o f the Trust unless the Trustee
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reasonably determines that, because o f special circumstances, the purposes
o f the Trust are better served without diversifying.” Icf Section7-302 ( c ).
As Trustee, Petitioner is thus faced with the opportunity to diversify the Trust’s
assets, as required by Maine law, but must also do so in a way that is in the
interests o f both income and charitable beneficiaries.
The way to accomplish both objectives is to sell the Trust’s commercial
real estate asset, reinvest the proceeds in a diversified portfolio o f securities
and reform the Trust’s income payout method so that the income beneficiaries
can continue to receive the percentage income return from the Trust corpus
provided for in the Trust indenture. As discussed above, changing the method
o f paying out income is permitted by I.R.S. regulations, has the approval o f all
interested parties, and is not considered by the I.R.S. to result in any reduction o f
the ultimate payout to the charitable remainderman.

Wherefore, Petitioner therefore respectfully requests that the Court
authorize the Trustee to deviate from the express Terms o f the Trust as
set forth in the First Amendment to the Trust.

Dated th is_________________ day o f ___________ __________, 1999

William A. McCue
Attorney for Petitioner
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N-107
(Rev. 1-1-86)

STATE OF MAINE
LINCOLN

__________________ COUNTY PROBATE COURT

DOCKET NO.

IN RE: PETITION TO REFORM NORUMBEGA
Estate of CHARITABLE REMAINDER TRUST

(to be assigned)

WAIVER OF NOTICE

Deceased or Protected Person

I

Andrew Ketterer, Attorney General, State o f Maine
(Type or Print Name)

State House Station No. 6 , Augusta, Maine 04330
o f ----------------------------------------------------------------------------------------------------------------------------------------------- (Mailing Address)
am above the age o f 18 years and am not under any legal disability which would prevent my execution o f this
waiver.
I am aware that I have or may have an interest in the estate to which this waiver relates and that I may have a
legal right to participate in hearings relating to this estate and to have notice o f all such hearings as well as o f all
relevant filings and orders given to me.
(Check General or Limited Waiver. IF NEITHER IS CHECKED, THIS IS A GENERAL WAIVER.)
□ General waiver:
I hereby revoke any previous demand for notice I may have filed and waive all rights to further notice o f any
proceedings, hearings, filings, orders or other matters related to this estate until I may revoke this waiver in a
writing filed with the court. I do not, by this waiver, waive any right I may have to receive any benefit from this
estate to which I may be, by law, entitled.
□ Limited waiver:
Without revoking any previous demand for notice I may have filed I waive my-rights to notice with respect
to the following proceedings only:

Name, address and telephone number of attorney, if any, for person waiving notice.

See 18-A MRSA § 1-402 and Rule 4D.

